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SUBSTANTIAL EVIDENCE – 
SEQUENTIAL STEPS

1. WHAT MEDICAL ISSUES ARE IN DISPUTE 
BETWEEN THE APPLICANT AND DEFENDANT?

2. WHICH MEDICAL REPORT(S) IS(ARE) EACH 
PARTY RELYING ON AND WHY?

3. ARE THE RELIED UPON REPORT(S) 
SUBSTANTIAL EVIDENCE?

4. ARE THE RELIED UPON REPORT(S) “AMA 
COMPLIANT?”

5. WHICH REPORT(S) IS(ARE) MORE CREDIBLE AND 
PERSUASIVE ON DISPUTED MEDICAL ISSUES?



SUBSTANTIAL EVIDENCE – 
SEQUENTIAL STEPS

WHAT DOES “SUBSTANTIAL EVIDENCE” MEAN?

1. “A MEDICAL REPORT MUST BE BASED UPON 
REASONABLE MEDICAL PROBABILITY.” 
McALLISTER vs. WCAB (1968) 69 Cal.2d 408, 33 
Cal. Comp. Cases 660.



SUSTANTIAL EVIDENCE – SEQUENTIAL 
STEPS

2.  A MEDICAL OPINION IS NOT SUBSTANTIAL 
EVIDENCE IF IT IS BASED ON:

• FACTS NO LONGER GERMANE.
• AN INADEQUATE MEDICAL HISTORY.
• AN INADEQUATE MEDICAL EXAMINATION.
• INCORRECT LEGAL THEORIES
• SURMISE, SPECULATION, CONJECTURE OR 

GUESS
HEGGLIN vs. WCAB (1971) 4 Cal.3d 162, 36 Cal. Comp. Cases 93, PLACE
vs. WCAB (1970) 3 Cal.3d 372, 35 Cal. Comp. Cases 525; ZEMKE vs.
WCAB (1968) 68 Cal.2d 794, 33 Cal. Comp. Cases 358.



SUBSTANTIAL EVIDENCE – 
SEQUENTIAL STEPS

3. A MEDICAL REPORT IS NOT SUBSTANTIAL 
EVIDENCE UNLESS IT SETS FORTH THE 
REASONING BEHIND THE PHYSICIAN’S OPINION, 
NOT MERELY HIS OR HER CONCLUSIONS. 
GRANADO vs. WCAB (1968) 69 Cal.2d 399, 33 Cal. Comp. Cases 
647.

4. A MEDICAL REPORT MUST BE BASED UPON 
REASONABLE MEDICAL PROBABILITY, IT MUST 
NOT BE SPECULATIVE, IT MUST BE BASED ON 
PERTINENT FACTS AND ON AN ADEQUATE 
EXAMINATION AND HISTORY AND IT MUST SET 
FORTH REASONING IN SUPPORT OF ITS 
CONCLUSIONS.  MARLENE ESCOBEDO vs. MARSHALLS 
(2005) 70 Cal. Comp. Cases 604 at 621.



SUBSTANTIAL EVIDENCE – 
SEQUENTIAL STEPS

• SECTION E OF THE ESCOBEDO DECISION 
APPLIES TO ALL MEDICAL LEGAL ISSUES AND 
NOT JUST APPORTIONMENT.

• IN AMA GUIDES CASE, DID THE PHYSICIAN 
PERFORM THE CORRECT MEASUREMENTS?

1.  WHO PERFORMED ROM TESTING?
2.  WAS A COMPUTER USED?
3.  ACTIVE ROM OR ASSISTED OR PASSIVE 
ROM TESTING? (ONLY ACTIVE IS VALID).
4.  SHOULDER INJURY IS GOOD EXAMPLE 

(FLEX-EXT -50 TO 180 DEGREES NORMAL; 
ABDUCTION 0 TO 180 DEGREES NORMAL)



PEOPLE vs. BASSETT 
(1968) 69 Cal.2d 122, 70 Cal. Rptr. 193

“THE CHIEF VALUE OF AN EXPERT’S TESTIMONY 
RESTS UPON THE MATERIAL FROM WHICH HIS OR 
HER OPINION IS FASHIONED AND THE REASONING 
BY WHICH HE OR SHE PROGRESSES FROM THE 
MATERIAL TO THE CONCLUSION, AND IT DOES 
NOT LIE IN THE MERE EXPRESSION OF THE 
CONCLUSION; THUS THE OPINION OF AN EXPERT 
IS NO BETTER THAN THE REASONS UPON WHICH 
IT IS BASED.”



“AMA COMPLIANT” MEDICAL REPORT

• DOES THE MEDICAL REPORT CORRECTLY 
FOLLOW THE DESCRIPTIONS AND 
MEASUREMENTS OF THE AMA GUIDES PURSUANT 
TO LABOR CODE SECTION 4660(b)(1)?

• DOES THE MEDICAL REPORT FOLLOW THE 
CALIFORNIA 2005 PERMANENT DISABILITY RATING 
SCHEDULE NUANCES?

• DOES THE MEDICAL REPORT FOLLOW 
DECISIONAL CASE LAW?



REQUIRED ELEMENTS FOR AN AMA 
COMPLIANT MEDICAL REPORT

• PURPOSE OF THE EXAM (TX. MD, AME, QME)
• HISTORY OF PRESENT ILLNESS
• CHIEF COMPLAINTS
• PRE-INJURY AND POST-INJURY ADLs (TABLE 1-2, 

PAGE 4 OF AMA GUIDES)
• PAST MEDICAL HISTORY
• JOB DESCRIPTION
• REVIEW OF SUBMITTED MEDICAL AND LEGAL 

RECORDS, LIST OF ITEMS REVIEWED
• PHYSICAL EXAMINATION (INCLUDES WHO AND 

WHAT METHODS USED), FINDINGS ON EXAM



REQUIRED ELEMENTS OF AMA COMPLIANT 
MEDICAL REPORT - CONTINUED

• DIAGNOSTIC AND IMAGING STUDY RESULTS
• DIAGNOSIS AND IMPRESSIONS
• DISCUSSION AND CONCLUSIONS

– CAUSATION OF THE INJURY (SPECIFIC, CT OR BOTH?)
– HAS APPLICANT REACHED MMI AND IS P&S?
– OBJECTIVE FINDINGS (LOSS OF ROM, NEUROLOGICAL 

DEFICITS (SENSORY, PAIN, MOTOR), DIAGNOSIS BASED
– DISCUSSION OF NEGATIVE OR POSITIVE DIAGNOSTIC 

TESTS OR IMAGING STUDIES.
– DESCRIPTION OF IMPAIRMENTS FOR EACH SEPARATE 

PART OF BODY USING SPECIFIC CHAPTERS, TABLES AND 
PAGE NUMBERS.



REQUIRED ELEMENTS OF AMA COMPLIANT 
MEDICAL REPORT - CONTINUED

• DISCUSSION AND CONCLUSIONS (CONTINUED)
– METHOD OF EVALUATING IMPAIRMENTS (DRE, ROM, 

BOTH, DBE, FUNCTIONAL LOSS, ANATOMIC LOSS; 
COMBINING AND ADDING WHERE APPROPRIATE)

– ARE PHYSICIAN’S CONCLUSIONS CONSISTENT WITH 2005 
PDRS AND CASE LAW?

– HOW DOES THE INJURY AFFECT THE APPLICANT’S 
CURRENT ADLs?

– PHYSICIAN’S RATIONALE FOR USING A PARTICULAR 
METHOD OF DESCRIPTIONS AND MEASUREMENTS

– CAUSATION OF PERMANENT IMPAIRMENTS – HOW AND 
WHY IMPAIRMENTS ARE CAUSED BY THE INDUSTRIAL 
INJURY AND/OR “OTHER FACTORS” (APPORTIONMENT)



REQUIRED ELEMENTS OF AN AMA 
COMPLAINT MEDICAL REPORT (CONTINUED)

• DISCUSSION AND CONCLUSIONS (CONTINUED)
– RECOMMENDATIONS FOR FURTHER MEDICAL 

TREATMENT
– CAN APPLICANT PERFORM HIS/HER USUAL AND 

CUSTOMARY DUTIES?
– WHAT ARE THE APPLICANT’S RESIDUAL FUNCTIONAL 

CAPACITIES (LISTED IN PR-4 FORM) AND WORK 
RESTRICTIONS?

REF:  LABOR CODE SECTION 4628, 8 CAL. CODE REGS. 
SECTION 10606, AMA GUIDES, SECTION 2.6.



WHAT TO LOOK FOR IN A MEDICAL 
REPORT

• IS THERE LOSS OF ROM, SENSORY/PAIN DEFICITS
OR MOTOR IMPAIRMENTS?

• ARE APPLICANT’S COMPLAINTS CREDIBLE AND 
CORROBORATED BY CONCORDANT RESULTS OF 
DIAGNOSTIC TESTING?

• DOES APPLICANT HAVE RADICULAR SYMPTOMS?
• SHOULD THE MD HAVE ORDERED DX TESTS?
• DID PHYSICIAN FAIL TO DESCRIBE RADICULAR 

SYMPTOMS?  E.G.  DRE II vs. DRE III.
• SHOULD THE PHYSICIAN HAVE REFERRED THE 

APPLICANT TO ANOTHER SPECIALIST?
• LOOK AT THE BIG PICTURE AND USE YOUR 

INTUITION.



EXAMPLE #1

APPLICANT IS A 63 YEAR OLD FEMALE LIBRARIAN 
SLIPPED AND FELL AND LANDED ON HER LEFT 
MAJOR WRIST CAUSING A CLOSED LEFT DISTAL 
RADIUS FRACTURE.

THE FRACTURE WAS REDUCED BY A CAST AND 
REMOVED AFTER SIX WEEKS WITH EXTENSIVE 
PHYSICAL THERAPY.

SHE WAS ALSO DIAGNOSED WITH SEVERE POST 
TRAUMATIC LEFT CARPAL TUNNEL SYNDROME 
WITH EMG/NCV SHOWING SEVERE COMPRESSION 
OF THE LEFT MEDIAN NERVE.



EXAMPLE #1

IN HIS P&S, MMI REPORT, THE TREATING MD SAYS:
“IN THE PATIENT’S OWN WORDS, THE FOLLOWING 

WAS DESCRIBED ‘I’M DOING WELL AND REALLY 
HAVE NO PROBLEMS AND THE PROBLEMS I DO 
HAVE, I AM LEARNING TO LIVE WITH.’”

THE PHYSICIAN MEASURES THE LEFT WRIST ROM 
AS FOLLOWS:  “EXTENSION 45 DEGREES, FLEXION 
60 DEGREES, RADIAL DEVIATION 15 DEGREES 
AND ULNAR DEVIATION 25 DEGREES.” (NORMAL IS 
FLEX. 60; EXT. 60; RADIAL DEV. 20; ULNAR DEV. 30 
DEGREES) 



EXAMPLE #1

THE PHYSICIAN CORRECTLY USED THE UPPER 
EXTREMITY RATING CHART SUMMARY FIGURES 
16-1a AND 16-1b.

HE CORRECTLY USED FIGURE 16-26 FLEXION AND 
EXTENSION OF THE WRIST; FIGURE 16-28 PIE 
CHART FOR THE RATING; FIGURE 16-29 FOR 
RADIAL AND ULNAR DEVIATION AND FIGURE 16-31 
PIE CHART FOR THE RATING.

THE LOSS OF MOTION OF THE WRIST IS A 5% UPPER 
EXTREMITY RATING THAT RATES 3% WPI.

A STIPULATION FOR 3% WAS SUBMITTED TO THE 
WCJ FOR APPROVAL.















EXAMPLE #1

• THE WCJ EXPRESSED THAT “SOMETHING IS 
WRONG” WITH THE 3% PROPOSED STIPULATED 
AWARD.

• THE MEDICAL REPORT IS NOT SUBSTANTIAL 
EVIDENCE
– THE PHYSICIAN FAILED TO INCLUDE A COPY OF THE 

EMG/NCV
– THE PHYSICIAN FAILED TO GRADE THE CARPAL TUNNEL 

SYNDROME FOR SENSORY AND MOTOR FUNCTION 
IMPAIRMENT TAKING INTO ACCOUNT THE POSITIVE 
EMG/NCV STUDY AND WHAT DID APPLICANT MEAN BY 
SAYING “I HAVE LEARNED TO LIVE WITH IT?”



EXAMPLE #1

• THE MEDICAL REPORT IS NOT SUBSTANTIAL 
EVIDENCE…
– THE PHYSICIAN SHOULD HAVE USED TABLES 16-10, 16-11 

AND 16-15 TO DETERMINE UPPER EXTREMITY RATING 
FOR THE SENSORY AND MOTOR IMPAIRMENTS FROM 
THE POST-TRAUMATIC CARPAL TUNNEL SYNDROME.

– THE PHYSICIAN FAILED TO STATE HOW THE 
APPLICANT’S LEFT WRIST CONDITION IS AFFECTING HER 
ADLs.









EXAMPLE #1

• USUALLY, THERE IS A 25% SENSORY/PAIN AND A 
25% MOTOR FUNCTION LOSS FROM CARPAL 
TUNNEL SYNDROME WITH POSITIVE NCV.  THE 
SENSORY LOSS MAY BE MORE THAN 25% 
DEPENDING ON THE CLINICAL FINDINGS.

• SENSORY IMP. = 25% OF 39% MAX VALUE OF 
MEDIAN NERVE = 10% UE IMPAIRMENT

• MOTOR IMP. = 25% OF 10% MAX VALUE OF MEDIAN 
NERVE = 3% UE IMPAIRMENT.

• 10% UE IMP. FOR SENSORY COMBINED WITH 3% 
UE IMP. FOR MOTOR = 13% UE IMPAIRMENT WHICH 
EQUALS 8% WPI. (.60 TIMES 13% EQUALS 8%)



EXAMPLE #1

• AT A BARE MINIMUM, THE 3% WPI FOR WRIST 
LOSS OF MOTION SHOULD HAVE BEEN INCLUDED 
WITH AN ADDITIONAL 8% WPI FOR THE LEFT POST 
TRAUMATIC CARPAL TUNNEL SYNDOME.

• THE PARTIES FAILED TO ADJUST THE 3% WPI 
(BASED ONLY ON LOSS OF WRIST MOTION) 
RATING FOR FEC, AGE AND OCCUPATION BEFORE 
SUBMITTING THE PROPOSED STIPULATION.

• WCJ REJECTED THE STIPULATION AND ORDERED 
THE PARTIES TO APPEAR AT AN ADEQUACY 
HEARING.



EXAMPLE #1

• SINCE THE REPORT IS NOT SUBSTANTIAL 
EVIDENCE, THE WCJ MAY:
– AUGMENT THE RECORD BY REQUESTING THE PHYSICIAN 

TO SUBMIT THE EMG/NCV REPORT AND WRITE A 
SUPPLEMENTAL REPORT COMPLYING WITH TABLES 16- 
10, 16-11 AND 16-15 IN COMPLIANCE WITH MCDUFFIE vs. 
L.A. CO. MTA, (2002) 67 Cal. Comp. Cases 138; OR

– REJECT THE REPORT AND ORDER A PANEL QME LIST 
PURSUANT TO LABOR CODE SECTION 4062.1; OR

– REFER THE MATTER TO A KNOWN AME QUALITY UPPER 
EXTREMITY PHYSICIAN PURSUANT TO LABOR CODE 
SECTION 5701.



EXAMPLE #2

APPLICANT, A 58 YEAR OLD JANITOR AT A 
HOSPITAL, SLIPPED ON PLASTIC WRAP AND 
SUSTAINED A 5 mm DISPLACED FRACTURE OF HIS 
LEFT PATELLA.  AFTER OPEN REDUCTION AND 
INTERNAL FIXATION (TWO PINS) WITH POST- 
SURGICAL PHYSICAL THERAPY, THE APPLICANT 
WAS DECLARED P&S AND MMI.

THE TREATING PHYSICIAN MADE THE FOLLOWING 
FINDINGS:
-THE PATELLA FRACTURE WAS REDUCED TO ITS 
ANATOMICAL POSITION.



EXAMPLE #2

THE PHYSICIAN MADE THE FOLLOWING FINDINGS:
- THE THIGH CIRCUMFERENCE IS 41cm ON THE 

INJURED LEFT, 44cm ON THE RIGHT;
- THE CALF CIRCUMFERENCE IS 31cm ON THE 

INJURED LEFT, 32cm ON THE RIGHT.
- THEREFORE, THERE IS A 3cm ATROPHY ON THE 

THIGH AND A 1cm ATROPHY ON THE CALF.
- FLEXION AND EXTENSION OF THE LEFT KNEE IS 

NORMAL AT 0-135 DEGREES (ANYTHING OVER 110 
DEGREES IS NORMAL).

- THERE IS A “MINIMAL LOSS OF FLEXION”



EXAMPLE #2

THE PHYSICIAN MADE THE FOLLOWING FINDINGS:
- THERE IS A MINIMAL LOSS OF STRENGTH.
- THE PATIENT HAS OCCASIONAL PAIN WITH 

EXTREMES OF STANDING.
- “ACCORDING TO THE AMA GUIDES AND UTILIZING 

THE ANTICIPATED IMPAIRMENT, UTILIZING TABLE 
17-33, THE PATIENT’S IMPAIRMENT IS CURRENTLY  
COMMENSURATE WITH A NON-DISPLACED 
PATELLA FRACTURE, HEALED.  ACCORDINGLY, 
HIS LOWER EXTREMITY IMPAIRMENT IS 7%, WPI IS 
3%.”



EXAMPLE #2

THE PHYSICIAN MADE THE FOLLOWING FINDINGS:
- “ACCORDINGLY, BASED ON HIS MILD SUBJECTIVE 

COMPLAINTS AND HIS CURRENT OBJECTIVE 
FINDINGS, I BELIEVE THIS IS A FAIR 
REPRESENTATION OF HIS CURRENT IMPAIRMENT.  
GIVEN THE FACT THAT THE PATIENT DID HAVE A 
PATELLA FRACTURE HE IS AT RISK FOR PATELLA 
PROBLEMS IN THE FUTURE INCLUDING 
PATELLOFEMORAL SYNDROME AND PATELLA 
ARTHRITIS.”



EXAMPLE #2

THE MEDICAL REPORT IS AMA COMPLIANT AND MAY 
BE SUBSTANTIAL EVIDENCE:

- USE TABLE 17-2 TO SEE WHICH OF THE 13 WAYS A 
LOWER EXTREMITY CASE CAN BE RATED.

- THE THIGH ATROPHY IS 3cm WHICH IS A 5% WPI 
ALONG WITH THE CALF ATROPHY WHICH IS A 1% 
WPI BASED ON TABLE 17-6, WHICH COMBINES TO 
A 6% WPI.  AFTER ADJUSTMENT FOR FEC, 
OCCUPATION AND AGE, THE APPLICANT WOULD 
HAVE A 10% PERMANENT DISABILITY.



EXAMPLE #2

• THE PHYSICIAN DID NOT RATE FOR MUSCLE 
WEAKNESS (WHICH IS A COMMON PROBLEM 
AFTER A FRACTURE) USING TABLES 17-7 AND 17-8 
WHICH AN APPLICANT’S ATTORNEY WOULD 
ARGUE IS A 10% WPI WITH A GRADE 4 MUSCLE 
STRENGTH LOSS WITH KNEE FLEXION AND 
EXTENSION FROM THIS INJURY. THIS WOULD 
RATE 15% PD AFTER ADJUSTMENT FOR FEC, 
OCCUPATION AND AGE.

• THIS PHYSICIAN FELT THAT THE DBE METHOD 
FROM TABLE 17-33 BEST FIT THIS CASE WITH A 7% 
LOWER EXTREMITY RATING THAT BECOMES A 3% 
WPI.  IT WOULD RATE 5% PD AFTER ADJUSTMENT.



EXAMPLE #2

• SO THERE IS A 10% PD RATING IF THE ATROPHY 
METHOD IS USED, A 15% PD RATING IF MUSCLE 
STRENGTH LOSS IS USED AND A 5% PD RATING IF 
THE DBE METHOD IS USED.

• DBE CANNOT BE COMBINED WITH ATROPHY OR 
MUSCLE STRENGTH LOSS

• ATROPHY AND MUSCLE STRENGTH CANNOT BE 
COMBINED WITH EACH OTHER OR WITH DBE

• THIS PHYSICIAN FELT THAT THE DBE METHOD 
WAS THE “FAIREST” AND CAME UP WITH THE 3% 
WPI RATING. 













EXAMPLE #2

• THE PARTIES SUBMITTED A STIPULATED AWARD 
TO THE WCJ WITH A 10% PERMANENT DISABILITY.

• THE WCJ SENT THE CASE TO A RATER WHO FELT 
THAT THE ATROPHY METHOD THAT RATES 10% 
PD IS MORE FAIR THAN THE DBE METHOD WHICH 
RATED 5% PD, DESPITE THE PHYSICIAN’S 
STATEMENT THAT THE DBE METHOD IS “FAIR.”

• THE PHYSICIAN, THOUGH EXPRESSING CONCERN 
ABOUT POST-TRAUMATIC ARTHRITIS, DID NOT 
TEST THE APPLICANT FOR IT BASED ON TABLE 17- 
31.





EXAMPLE #2

• NOTICE THAT THE PATELLOFEMORAL JOINT CAN 
RATE 2% WPI IF THERE IS PAIN AND CREPITATION 
ON EXAMINATION BUT NO LOSS OF CARTILAGE.

• THIS WOULD COMBINE WITH THE DBE RATING BUT 
NOT WITH THE ATROPHY RATING.

• AN APPLICANT’S ATTORNEY WOULD HAVE ASKED 
FOR AN AME OR PQME IN THIS CASE WITH A 
THOROUGH REVIEW OF THE MATTER WITH THE 
CLIENT BUT THE REPORT IS SUBSTANTIAL 
EVIDENCE AND AMA COMPLIANT.



EXAMPLE #2

• THIS CASE DEMONSTRATES HOW A WCJ CAN 
RELY ON A DEU RATER TO SEE WHICH METHOD 
OF RATING A LOWER EXTREMITY CASE CAN BE 
USED TO ACCEPT A SETTLEMENT AS 
REASONABLE.

• THIS IS A CONSERVATIVE MEDICAL REPORT BUT 
THE RATER WAS ABLE TO FERRET OUT THE 
ATROPHY METHOD AND FAVOR IT OVER THE DBE 
METHOD ADOPTED BY THE PHYSICIAN.

• THE WCJ COULD HAVE SENT THIS CASE OUT FOR 
A PQME OR TO A KNEE SPECIALIST FOR A FULL 
EVALUATION IF HE OR SHE WAS IN DOUBT ABOUT 
THE PHYSICIAN’S OR RATER’S CONCLUSIONS.





THE END

THANK YOU FOR YOUR ATTENTION!

ROBERT G. RASSP, ESQ.
Author, “Lawyer’s Guide to the AMA Guides 

and California Workers’ Compensation”
2007 Edition LexisNexis© Matthew Bender 
& Co.
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